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General

Scope

In all contractual relationships, in which Smart Enterprise So-
lutions GmbH (hereinafter referred to as "SMENSO") pro-
vides services for other companies, legal entities under pub-
lic law or special funds under public law (hereinafter referred
to as "customer"), the present terms and conditions apply ex-
clusively. In all other respects the statutory provisions apply.
These terms and conditions cover the services offered by
SMENSO, such as the provision of standard software, the
creation of individual software solutions, software mainte-
nance and servicing, technical support and installation work,
sale of hardware with or without individual consultation or ad-
aptation, general consultation or other IT services and the
training of the customer's employees.

Conflicting or supplementary terms and conditions of the cus-
tomer shall not become part of the contract, except with the
prior written consent of SMENSO, even if SMENSO should
execute a contract or provide a service without expressly
contradicting such terms and conditions.

These terms and conditions also apply to the pre-contractual
obligation, in particular with regard to the limitation of liability
and confidentiality obligations.

For the provision of other third-party software, the terms of
use, warranty and liability of the respective manufacturer
shall have priority, insofar as SMENSO refers to these terms.

Conclusion of contract

Offers made by SMENSO are subject to change and non-
binding unless they have been expressly designated as a
binding offer. SMENSO may accept orders from the cus-
tomer within 4 weeks. In case of doubt, the content of SMEN-
SO's order confirmation shall be decisive for the content of
the contract, unless the customer has immediately objected
to the content of the order confirmation.

Contractual guarantees and promises, in particular if they go
beyond the scope of these Terms and Conditions, require ex-
press written confirmation by SMENSO.

Pre-contractual information

Objects and documents (e.g. software, physical and non-
physical presentations and proposals) provided under a pre-
contract are the intellectual property of SMENSO. They may
not be reproduced or passed on to third parties.

If software is provided to the customer for test purposes, the
right of use of this software expires after the agreed test pe-
riod. If no test period has been agreed upon in terms of date,
4 weeks shall apply. In particular if no contract is concluded,
all objects and documents provided must be returned or proof
of their deletion must be provided to SMENSO. In all other
respects, the confidentiality obligations according to clause

1.12 apply.

Performance period

Dates and fulfilment dates are not fixed dates, unless they
are expressly conceded as such in writing by SMENSO.
Insofar as the customer sets deadlines or periods of grace
for performance or subsequent performance or elimination of
a circumstance, these deadlines shall be reasonable, but at
least 5 working days.

If the unsuccessful expiry of a deadline or period of grace is
to result in the release from the contractual obligation or a
reduction in remuneration, the customer must expressly
threaten to do so when setting the deadline. The aforemen-
tioned declarations must be in writing to be effective.
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Remuneration and terms of payment

The remuneration or the purchase price for the licensing of
the contract software is determined by the contract docu-
ments, the order confirmation or the license calculation. The
license price depends largely on the number of users and -
depending on the type of contract agreed - is owed as a one-
time payment with permanent license rights (software pur-
chase) or as recurring payments with rights of use limited to
the term of the contract (software subscription or subscription
model).

If the customer wishes to make use of care and maintenance
services, an additional maintenance contract must be con-
cluded for the contract type software purchase. With the soft-
ware subscription, care and maintenance services are al-
ready included.

If, in addition to maintenance and support, other services are
performed in addition to the licensing of the software, these
are either provided for a flat fee (fixed price) or for remuner-
ation according to time spent. In the absence of any other
written agreement, the prices in accordance with SMENSO's
current price list shall apply, according to which billing shall
be based on man-days and hours plus expenses incurred on
a monthly basis.

In the case of remuneration based on time spent (e.g. in the
case of IT projects), the details given in an offer or in SMEN-
SO's order confirmation are only a calculation or an estimate,
unless a lump-sum remuneration is expressly agreed. If the
parties agree on a time and material basis, SMENSO may
require the customer to sign a certificate of employment pre-
sented by SMENSO or its employee to SMENSO. The ex-
penses incurred will be listed in the invoice or in a separate
annex to the invoice. If the customer does not object to the
installation in writing within 2 weeks, the customer shall bear
the burden of proof for its incorrectness.

All prices are exclusive of the statutory turnover tax applica-
ble at the time, unless the turnover would be exempt from
turnover tax, and exclusive of any customs duties and
charges.

SMENSO will invoice travel time and costs to the customer
as a lump sum, which, in the absence of a separate agree-
ment, will be calculated on a time and material basis, de-
pending on the location of SMENSO's registered office.

- 0.65 €/km for journeys by car

- other means of transport and hotel accommodation costs
according to expenditure

- statutory per diem expenses

- Travel times are charged at 50% of the hourly rate plus any
night, holiday or weekend surcharges

- Rail travel can be booked in 1st class if the journey lasts 3
hours or more, otherwise in 2nd class, flights of 5 hours or
more in business class, otherwise in eco-nomy class.

All business trips require the assignment of the customer.
SMENSO will not charge the customer for travel required for
the fulfilment of warranty obligations. A calculation of travel
costs in a project offer from SMENSO is merely a non-binding
estimate, the basis of which will be disclosed to the customer
on request. In order to reduce travel expenses, the customer
may agree to the installation of remote access to his IT infra-
structure.

Invoices are due immediately and are payable within 14 days
of the invoice date without deduction. In case of a discount
agreement, this does not refer to external costs. In the case
of software purchase - unless a different payment plan has
been agreed upon in individual contracts - the purchase price
shall become due upon delivery of the contractual software;
in the case of software subscription, the monthly fee shall be
paid in advance by the 3rd working day. The annual mainte-
nance fee will be invoiced in advance for each contractual
year.

SMENSO may invoice partial services before completion of
the overall project on a monthly basis or after approval of the
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partial service by the customer. In the case of releases sub-
ject to restrictions, the customer may only make a reasonable
retention

5.10 SMENSO may claim full advance payments if the service is
to be provided abroad or if the customer is based abroad.

5.11 SMENSO may increase recurring payments for maintenance
and service or software subscription with a notice period of 2
months with effect from the beginning of the month following
this notice period by written declaration to the customer at
the discretion of SMENSO in compliance with the following
regulations: SMENSO may increase the remuneration at
most to the extent that the index of the average gross
monthly earnings of full-time employees in Germany for the
economic sector of provision of information technology ser-
vices (currently published in quarterly figures by the Federal
Statistical Office in Fachserie 16, Reihe 2.4, Gruppe J 62)
has increased. If this is the first increase in remuneration, the
index development between the index level published at the
time of the conclusion of the contract and the index level last
published at the time of the declaration of increase is deci-
sive. If a remuneration increase has already taken place ear-
lier, an increase may be made on the basis of the further in-
dex development since the last adjustment. The first increase
can take place at the earliest at the end of 24 months. If the
aforementioned index is no longer published, the index pub-
lished by the Federal Statistical Office which most closely re-
flects the development of average gross monthly earnings in
the aforementioned economic sector shall be decisive for the
determination of the increase framework. If the customer
does not terminate the contract, in respect of which SMENSO
intends to increase the remuneration, within two weeks of re-
ceipt of the declaration of increase with a period of notice of
6 months to the end of the month (special right of termina-
tion), the new remuneration shall be deemed agreed, pro-
vided that SMENSO refers to the special right of termination
in the declaration of increase.

6. Fixed price agreements for IT projects

6.1 As a general rule, SMENSO only carries out IT projects in
return for an expense-based remuneration. If the customer
does not wish to pay for an IT project on the basis of time
spent, but as a fixed price, this can be done by mutual agree-
ment in accordance with the following conditions:

6.2 SMENSO will estimate the expenditure prior to the conclu-
sion of the contract on the basis of the customer's terms of
reference (specifications) and will charge a fixed price sup-
plement of 20% on the initial estimate in the course of the
assumption of risk in respect of the actual expenditure. If, af-
ter completion of the subsequent joint planning/conceptual
design phase, due to the detailed knowledge of the require-
ments and the scope of the task gained by SMENSO in this
phase, the corresponding effort planning for the implementa-
tion/realization is more than 40% higher than the initial esti-
mate, SMENSO may request renegotiation of the fixed price
compensation for the implementation/realization phase.
Changes to the task are to be treated as change requests
and are recorded separately in the effort planning.

6.3 If the parties do not agree on an adjustment in the event of
an excess of more than 40%, there is a mutual right of termi-
nation. In the event of termination, the customer shall only
pay for the parts of the project that have already been com-
pleted in return for the provision of the corresponding work
results (e.g. detailed concept). Any software licenses which
the customer has already purchased from SMENSO for the
IT project will be reversed.

6.4 Unless otherwise agreed, the agreed fixed price does not ex-
tend to the travel costs, which are to be reimbursed in ac-
cordance with the principles of these terms and conditions..

7. Retention of title, offsetting, right of retention
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SMENSO retains the ownership and rights to the service
which is the subject of the contract until full settlement of its
claims under the contract.

The customer may only offset against claims that are undis-
puted by SMENSO, due or legally established, whereby the
right of the customer to assert warranty rights remains unaf-
fected. The customer is only entitled to a right of retention or
the defense of non-performance of the contract within the re-
spective contractual relationship.

General obligations of the customer to cooperate/provide

The customer shall be responsible for regular data back-up
and IT protection measures (including virus protection) in ac-
cordance with the current state of the art. SMENSO may as-
sume that all customer data with which SMENSQO's employ-
ees come into contact has previously been backed up by the
customer in some other way.

The customer is obliged to secure the Contract Software li-
censed by SMENSO against access by unauthorised third
parties by taking appropriate measures (virus protection, fire-
wall, etc.), in particular to store all data carriers with the soft-
ware in a protected location.

The customer shall provide the documents and information
necessary for the performance of the services ordered as
well as the IT infrastructure required for the contractual soft-
ware (sufficient computer and storage capacities, Internet
connection, operating systems, software and trained employ-
ees) and shall be exclusively responsible for their operation
and maintenance. Appropriate instructions from SMENSO
must be followed.

The warranty for material defects and liability shall not extend
to defects or damage caused by the fact that the contract
software is used in a hardware and software environment
that does not meet the requirements formulated in the of-
fer/contract documents.

The customer assures that he has created all necessary con-
ditions in his sphere of responsibility to ensure that SMENSO
can provide the agreed services without breaching data pro-
tection regulations.

Further obligations of the customer to cooperate result from
the individual contract as well as the general traffic and due
diligence obligations.

In the event of a breach of the obligation to cooperate, the
customer shall bear the risk of damage. SMENSO is not
obliged to check whether the customer complies with his ob-
ligations to cooperate.

The entire cooperation of the customer is free of charge.

Material defects and defects of title

Insofar as the parties do not agree on a specific quality of
services or partial services, the liability for defects is limited
to the fact that the service or partial service is suitable for the
contractually stipulated, otherwise customary, use and is
customary for services of this type.

In the event of proven material defects, SMENSO may ini-
tially, at its discretion, provide the customer with a new, de-
fect-free service or remedy the defect by repair. Should the
subsequent performance finally fail after the expiry of a rea-
sonable period to be set by the customer, which allows at
least two attempts at subsequent performance, the customer
may reduce the remuneration, declare withdrawal from the
contract or (in the case of a continuous obligation) termina-
tion. Compensation for damages or compensation for futile
expenditure shall be owed by SMENSO in accordance with
Clause 1.10.

In the case of defects of title, subsequent performance shall
take place by granting a legally unobjectionable possibility of
use, at SMENSO's discretion, either with regard to the deliv-
ered service or with regard to a modified but equivalent ser-
vice, provided that this is not unreasonable for the customer.
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Should a third party assert claims against the customer due
to an infringement of rights with regard to the contractual per-
formance, the customer shall immediately notify SMENSO in
detail in writing. The customer hereby authorizes SMENSO
to conduct the dispute with the third party alone in and out of
court. If SMENSO makes use of this authorization, which is
at its discretion, SMENSO shall undertake the legal defense
at its own expense. In doing so, SMENSO shall indemnify the
customer against the claims of the third party. If SMENSO
assumes the legal defense, the customer may not
acknowledge the claims of the third party without the consent
of SMENSO. The further statutory claims of the customer for
liability for defects, such as e.g. the damage The indemnifi-
cation due to the defect of title as well as the limitation of
these claims shall remain unaffected by the indemnification.
If SMENSO provides the customer with a new software ver-
sion (e.g. update) after performance of the service in order to
eliminate material defects or defects of title, the customer
must take over this new software version in order to maintain
the warranty rights, provided that the takeover is not unrea-
sonable.

Further claims for material defects and defects of title are ex-
cluded.

In the event of an unfounded notification of defects,
SMENSO may claim reasonable compensation for the effort
involved in finding and responding to the error message. The
same applies in particular if a material defect reported by the
customer cannot be proven or reproduced or cannot be at-
tributed to SMENSO.

Liability

SMENSQO's liability is unlimited

- in case of intent or gross negligence,

- in the case of fraudulent concealment of defects,

- for injury to life, body or health,

- accordance to the regulations of the product liability law
and/or

- to the extent of a guarantee given by SMENSO.

In the event of a breach of an obligation which is essential for
achieving the purpose of the contract, SMENSO shall be lia-
ble in the event of slight negligence, insofar as the damage
is foreseeable and typical according to the type of business
in question, whereby liability is limited to a maximum of €
50,000 for each individual case of damage, additionally to €
100,000 per calendar year and additionally to € 250,000 for
the entire contractual relationship.

Insofar as SMENSO grants the customer rights to use the
software free of charge, SMENSO shall only be liable for
damages which have arisen from fraudulently concealed de-
fects of the software or which have been caused by
SMENSO with at least gross negligence.

Any further liability of SMENSO does not exist.

The above limitation of liability shall apply accordingly to
claims for reimbursement of expenses and - with regard to
personnel - also to the personal liability of employees, vicar-
ious agents, representatives and organs of SMENSO.

Verjahrung

For claims for damages and reimbursement of expenses
arising from intent, gross negligence, warranty, fraudulent
concealment, defects of title within the meaning of § 438 (1)
No. 1 a) BGB as well as in the case of personal injury and
claims arising from the Product Liability Act, the statutory lim-
itation periods shall always apply. Otherwise the periods of
limitation are
- for claims for repayment of the purchase price from with-
drawal or reduction 1 year from delivery of the Contract
Software, but for properly notified defects not less than 3
months from submission of the effective declaration of with-
drawal or reduction;
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- 1 year for other claims arising from material defects;

- 2 years in the case of claims arising from defects of title, if
the defect of title does not lie in a right in rem of a third
party, on the basis of which he can demand the return of
the objects provided within the scope of the contract (con-
tractual software, documentation);

in the case of other claims for damages or compensation
for futile expenditure, 2 years, starting from the time at
which the customer became aware of the circumstances
giving rise to the claim or had to become aware of them
without gross negligence 11.2 Die Verjahrung tritt
spatestens mit Ablauf der in § 199 BGB bestimmten Hoch-
stfristen ein.

The statute of limitations shall commence at the latest upon
expiry of the maximum periods specified in § 199 BGB.
However, the period of limitation is suspended if SMENSO,
in agreement with the customer, examines the existence of a
material or legal defect or provides subsequent performance,
until SMENSO notifies the customer of the result of the ex-
amination, concludes, declares to be concluded or finally re-
fuses or finally fails to provide subsequent performance. The
period of limitation then commences at the earliest 3 months
after the end of the suspension.

Non-disclosure

The customer undertakes to treat as confidential all infor-
mation (e.g. software, documents, information) which
SMENSO receives or becomes aware of before or during the
execution of the contract and which contains business or
trade secrets or is designated as confidential - even beyond
the end of the contract — unless

- they are or become publicly known or are demonstrably
known to the customer when the business relationship is es-
tablished or become known to him thereafter by a third party
without breaching a confidentiality agreement, statutory pro-
visions or official orders

- they must be disclosed due to legal obligations or by order
of a court or an authority.

- SMENSO allows to share the information.

The customer shall keep and secure information to be treated
confidentially in such a way that access by third parties is
excluded. The customer shall make the information to be
treated confidentially accessible only to employees and other
third parties who require access in order to perform their offi-
cial duties. He shall instruct these persons about the need for
secrecy and obligate these persons in writing to observe the
obligation of secrecy.

Any not only insignificant, culpable violation of the secrecy
obligations shall result in a contractual penalty of between €
10,000.00 and € 25,000.00. The amount may be determined
by SMENSO and, in the event of a dispute, may be reviewed
by a court of law to determine its appropriateness. Further
claims remain unaffected by this, whereby the contractual
penalty will be credited against the actual damage.

License terms for software

Service content and license scope

The contractually owed software (hereinafter referred to as
"Contract Software") is - unless otherwise agreed - exclu-
sively delivered by SMENSO directly to the customer by elec-
tronic means. In addition to the contract software, SMENSO
also provides the customer with documentation and accom-
panying material for the standard software contained in the
contract software, namely in the form of the license calcula-
tion and performance description in electronic form. The ser-
vice description also contains user instructions, which, how-
ever, in the case of individual changes to the standard soft-
ware, are only adapted to the software changes if this is ex-
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pressly agreed and against separate remuneration. Upon re-
quest, the customer will be provided with installation assis-
tance. No further documentation material is owed.

For the quality, the currently valid service description is finally
decisive, which is available to the customer before the con-
clusion of the contract. SMENSO does not owe any further
quality; in particular, the customer cannot derive such an ob-
ligation from other representations of the software in public
statements or in the advertising of SMENSO and/or - in the
case of third-party software - of the respective software man-
ufacturer, as well as its employees or sales partners, unless
SMENSO has expressly confirmed the further quality in writ-
ing.

The scope of the license results from the license calculation
in connection with these contract and license terms.

If SMENSO uses or provides the customer with third party
software within the framework of the contractual perfor-
mance, SMENSO shall notify the customer of this, in partic-
ular stating the scope of the licence contained in the agree-
ment. The customer undertakes to comply with the license
terms of the third party software and to use it only in accord-
ance with the purpose of the agreement, whereby SMENSO
will provide the customer with copies of the license terms on
request. Insofar as the use of the contractual software re-
quires additional special third party software, the transfer and
licensing of which, however, is not part of the scope of ser-
vices contractually owed by SMENSO, SMENSO shall refer
to this in the offer documents.

SMENSO may protect the Contract Software from unauthor-
ised use by means of a coding system. In this case,
SMENSO will consign the customer a license key for the li-
censed scope of the Contract Software. The customer is not
entitled to decrypt or circumvent the coding system. If the
contractual software is provided, SMENSO may limit the li-
cense key to the payment term.

SMENSO initially grants the rights of use of the contractual
software only revocably under the suspensive condition of full
remuneration or payment and, in the event of default in pay-
ment, can revoke the granting of the rights of use to the ex-
tent that no remuneration or payment has been made after
the fruitless expiry of a reasonable period of grace set. Upon
full payment, the customer will be provided a unlimited time
license key.

Rights of use and rights of work results

All intellectual property rights to the Contract Software and
the work results including the documentation (e.g. copyright,
trademark rights, technical protection rights) shall be vested
in SMENSO in relation to the customer. Work results within
the meaning of these Terms and Conditions are all interme-
diate and final results which are created with the cooperation
of SMENSO, in particular software, software parts and con-
cepts (e.g. specifications) which are subject to protection as
business / trade secrets and/or copyright protection.
SMENSO grants the customer a simple, non-exclusive right
to use the contract software and - limited to the extent nec-
essary for the purpose of the contract - the work results. The
customer is only entitled to use the Contract Software to pro-
cess his own data in his own company for his own purposes.
The license only entitles the Customer to use the Contract
Software on the productive IT system on which the license
calculation is based as well as an internal company test sys-
tem. A separate licence must be acquired for each additional,
self-contained IT system on which the contract software is to
be installed. The right of use shall otherwise be unrestricted
in terms of location. The scope of services and use is also
determined by the license calculation.

SMENSO may license the Contract Software to the customer
either in the form of a user-independent company license or
as Named-User licenses, this being specified in the license
calculation. The subscription model also provides for a
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monthly payment per user, if necessary in different user cat-
egories (user roles), whereby the user roles, the monthly sub-
scription fee per user (depending on the user role) and, if
necessary, a monthly minimum license fee are defined in the
license calculation.

Company license: The right of use is limited in content to the
contractual use by the customer and all companies affiliated
with the customer according to § 16 AktG.

Named User License: In the case of a Named User License,
the Customer's right of use is limited to one personal person
in each case, whose name is stored in the system admin-
istration with user name and password. Only this person may
use this license. If the person leaves the customer or no
longer works with the contractual software, the customer may
transfer a Named User Licence to another person to be de-
posited by name by notifying SMENSO. Clause 1.5 applies
to a transfer of a Named User Licence to a third party.

The right of use is granted to the customer either against a
one-time payment for an unlimited period of time (software
purchase for standard software or contract for work for indi-
vidual software) or against recurring payments for a limited
period of time (software subscription or subscription model).
Insofar as SMENSO grants the customer rights of use of soft-
ware free of charge, the regulations of gifting apply in the
case of rights of use for an unlimited period of time, and those
of lending for a limited period of time.

License overrun

As soon as the actual use of the contractual software should
exceed this scope, the customer must notify SMENSO of this
in writing and acquire the necessary licenses for this in a sep-
arate agreement. The respective current price list of
SMENSO shall be authoritative.

The respective user of the Contract Software shall enable
SMENSO, at their request, to verify the proper use of the
Contract Software or to have it verified by a third party, in
particular with regard to whether the Contract Software is be-
ing used qualitatively and quantitatively within the scope of
the acquired licenses. For this purpose, the respective cus-
tomer shall provide SMENSO with information at its request
and, at the discretion of the customer, either (i) enable
SMENSO to check the hardware and software environment
used with the aid of a remote measurement software or (ii)
substantiate the correctness of the information by means of
a self audit. If the self-disclosure has been refused or if there
are objective indications of its incompleteness or incorrect-
ness, SMENSO may measure the scope of use on site,
whereby the customer must be informed of a date with rea-
sonable advance notice. The customer must cooperate to a
reasonable extent in the measurement, in particular, the cus-
tomer must grant access to his systems (e.g. user admin-
istration) for the measurement.

Furthermore, SMENSO is authorised to provide the contrac-
tual software (even subsequently) with surveying software
which records the scope of use by the customer. The survey-
ing software serves the purpose of checking the licensed
scope of the licence in relation to the scope actually used.
SMENSO undertakes not to collect any further information or
data with this surveying software, in particular not information
or data which is not relevant for checking the scope of use.
If, in the context of self-disclosure or surveying, an overrun of
the license scope is found, point in the day shall apply. II. 3.1
accordingly. Further claims of SMENSO remain unaffected.

Software modification, backups, interoperability

The customer may make backup copies of the contract soft-
ware to the extent necessary, but all of them must be pro-
vided with the copyright notice in favor of SMENSO and sub-
sequently kept securely.
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The service description and other documentation provided
may only be duplicated for internal purposes.

The customer may decompile the contract software as well
as parts of this (such as interface information) only within the
limits of Section 69e UrhG and only if this intention is com-
municated to SMENSO in writing with a reasonable period of
time for the provision of the required information. Information
about the source code is subject to confidentiality in accord-
ance with Point. .12, whether they were abandoned by
SMENSO or a third party or became known by decompila-
tion.

In addition, changes and adaptations to the contractual soft-
ware (modification, reworking, decoding, decoding, transla-
tion, etc.) require the prior written consent of SMENSO.

Transfer to third parties

Insofar as the contractual software has been provided to the
customer electronically, any transfer of the contractual soft-
ware by the customer to third parties, whether against pay-
ment or free of charge, in particular exploitation actions such
as resale, sublicensing, renting, lending, wired or wireless
public reproduction or making available, the use of the con-
tractual software by and for third parties (e.g. outsourcing,
computer center activities, application service providing) is
not permitted without prior written consent from SMENSO.
In other cases, the transfer of the contractual software re-
quires at least prior written notification to SMENSO and writ-
ten confirmation from the purchaser that he accepts SMEN-
SO's license terms. In the case of software solutions created
individually for a customer, SMENSO may object to the trans-
fer of the individual part of the software.

Company licenses and unitary purchased license packages
of named user licenses may only be passed on unitary by the
customer.

If the customer is granted rights of use for a limited period of
time (e.g. software subscription), the customer may not trans-
fer these to third parties.

Testing of the contract software

In the case of the assignment of standard software, the cus-
tomer shall examine the contractual software and the pro-
vided documentation immediately after delivery and shall
give detailed written notice of any defects identified in this
connection. § 377 HGB (German Commercial Code) shall
apply. If such immediate notification is not given, the perfor-
mance shall be deemed to have been approved, except in
cases of undetectable defects. Should such a defect become
apparent at a later date, the notification must be made imme-
diately after the discovery of such a defect, otherwise the per-
formance shall be deemed to be approved even in view of
this defect. If SMENSO has fraudulently concealed the de-
fect, it may not invoke a failure to notify the defect or late no-
tification of the defect by the customer.

In the case of software individually created for the customer,
the customer may only use the contractual software in the
productive system for the operative business, after the con-
tractual software has been tested to a reasonable extent by
SMENSO with the cooperation of the customer and released
for operative business. During such a test, all important or
company critical business processes and procedures must
be run through by the customer. These are to be named by
the customer to SMENSO.

Software adaptation, customizing and creation of indi-
vidual software

Services

The customer determines the task (e.g. in the form of a spec-
ification sheet), whereby the solution and the detailed content
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and technical implementation are worked out jointly by the
parties in a planning/conception phase. This phase ends with
a detailed concept/specification, which SMENSO can re-
quest from the customer for approval before implementation.
The customer bears the risk that the task formulated by him
or specifically commissioned services correspond to his ac-
tual ideas and requirements.

The subsequent implementation/realization ends with the
completion of the software on a test system of the customer
and the execution of the test measures prior to the start-up
in the operative business (Go Live) of the customer. The in-
stallation and commissioning (Go Live) is carried out by the
customer, unless expressly agreed otherwise. SMENSO can
support the customer at his request in the commissioning and
installation against appropriate remuneration, but without as-
suming responsibility for the success of the system.

The details of the service content (e.g. timetable) shall be de-
fined by the contracting parties in an individual contract or in
the individual contract documents or, in the absence of a writ-
ten individual contract, shall result from the order correspond-
ence.

Change request procedures and changes

If the customer has a change request compared to his origi-
nal task, he can ask SMENSO to check the technical feasi-
bility of the change request within a reasonable period of time
and to inform him how this will affect the content of the con-
tract, the schedule and the agreed remuneration.

SMENSO always begins with the implementation of the
change request only after the release or order of the cus-
tomer.

Insofar as SMENSO, for its part, proposes a necessary or
appropriate change to the specifications, the customer can
only object to the change if there is a justified interest. The
objection must be made immediately.

Insofar as the customer does not observe the change request
procedure in his change request, SMENSO can invoice the
change requested by the customer separately as a subse-
quent extension of the order according to the time required
and in accordance with the agreed daily rates or - if no such
rates have been agreed - according to the usual daily rates.

Instruction authority

SMENSO may decide how many and which employees - in-
cluding, at its discretion, freelancers and subcontractors - are
to be used or which services are to be subcontracted.

The contact person for the customer is always the project
manager or the management on the SMENSO side. For its
part, the customer nominates a responsible contact person
and a deputy who coordinates the customer's participation
and makes the necessary decisions or can bring about such
decisions without delay.

Acceptance and testing

Insofar as the services or partial services of SMENSO are
subject to the law on contracts for work and services,
SMENSO may request a written declaration of acceptance
from the customer and/or the preparation of a joint ac-
ceptance protocol. In particular, SMENSO may make the
continuation of a project dependent on the (interim) ac-
ceptance of a self-contained part of the project. If acceptance
is excluded or not required due to the nature or content of the
service, delivery of the service shall take the place of ac-
ceptance.

The acceptance test is to be carried out on the customer's
test system before commissioning (Go Live). SMENSO will
notify the customer of the readiness for acceptance at least
6 weeks before the planned Go Live date. The parties will
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jointly perform the acceptance test within 2 weeks after this
notification.

Acceptability shall be deemed to exist if the Contract Soft-
ware runs essentially error-free on the Customer's test sys-
tem and all requirements specified in the detailed design ap-
proved by the Customer (or alternatively, if there is no ap-
proved detailed design, in the terms of reference) are met.
For this purpose, SMENSO will prepare a test plan - possibly
already together with the contract or with the detailed design
- which lists all essential functions and business processes
and which forms the basis for the acceptance test. If the test
plan is not already part of the contract documents, SMENSO
will send the test plan to the customer at the latest upon no-
tification of readiness for acceptance. The customer must re-
lease the test plan or notify additions within 2 weeks after
receipt of the test plan. After the expiry of 2 weeks, the test
plan shall be deemed to be approved, provided that the cus-
tomer was informed of this deadline when the test plan was
sent and of the legal consequences of allowing this deadline
to expire. In case of change requests, the contracting parties
will jointly discuss whether these are justified. If no agree-
ment can be reached, the changes will be included in the test
plan with a note of reservation and the acceptance test will
be extended by these changes - but without legal prejudice.

The customer may refuse acceptance due to material defects
and may declare acceptance with reservation in the case of
minor defects. Should the parties fail to agree within the
framework of the acceptance test whether a defect is present
or whether a defect is material, the parties will note their re-
spective assessments as disputed in the acceptance proto-
col. The protocol must nevertheless be countersigned by
both parties for the purpose of documentation, even if the
customer does not declare acceptance, if necessary due to
differing assessments. Both parties shall receive a copy of
the acceptance protocol.

Significant defects are errors if they have a preventative or
hindering operation. Preventing operation means that it is im-
possible to use the entire system or an essential function
from the test plan. An impediment to the operation occurs if
the use of the entire system or an essential function from the
test plan is significantly restricted and the defect cannot be
circumvented in a reasonable temporary manner. Other de-
fects are insignificant defects.

Errors or functions not yet implemented, which are in each
case insignificant but still require rectification before Go Live,
will be recorded in the acceptance protocol or in a list of open
points ("OP list"). A Go Live by the customer may only take
place once the OP list has been processed or SMENSO has
given its express approval for Go Live.

If the customer does not declare acceptance due to the non-
existing acceptance capability, SMENSO is entitled to two
further acceptance tests within reasonable periods of time.
Only after these tests the acceptance capacity is not
achieved due to Reasons for SMENSO for the sake of
SMENSO, the creation of the contract software is considered
to have failed.

The acceptance is implied - regardless of an acceptance test
- if the customer uses the contract software in operational
operation for a period of 4 weeks, without complaining about
defects - as far as these are recognizable — recorde re-
proved.

Irrespective of the acceptance under the contract for work
and services, the customer shall check the work results and
interim results (including the specification sheet) provided for
completeness and accuracy, in particular before the work re-
sults are used in his operational business, based on his level
of knowledge as a software user.

Project process and documentation

SMENSO only owes user documentation and user assis-
tance for individually created or adapted software if this has
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been expressly agreed. The same applies to process de-
scriptions and interface documentation.

Insofar as documentation is agreed, this is owed with the
contents and formats normally produced by SMENSO, of
which the customer can obtain sample documentation in ad-
vance.

Requirements specifications/fine concepts for software ad-
aptations only contain details of what is to be adapted, but
not how the adaptation is to take place.

The electronic transfer of the documentation is sufficient.

Software subscription

Services

As an alternative to the purchase of a licence for a one-off
payment (software purchase), SMENSO offers the customer
- if agreed accordingly - licensing against recurring payments
on a subscription basis (software subscription). The regula-
tions on software leasing also apply to the subscription
model.

Insofar as the parties to the contract agree on software sub-
scription, the agreed version of the contractual software to be
provided, which is otherwise current at the time of conclusion
of the contract, shall be owed. Updates shall be made within
the scope of maintenance. After prior notification, SMENSO
may use a new software version, as long as the scope of
functions owed under the contract is maintained and the new
software version is not unreasonable for the customer.

Rights of use

The customer receives a right of use limited to the contract
period.

In all other respects, the provisions in Clauses I1.1-4 shall ap-
ply accordingly. Passing on and/or sublicensing the contract
software to third parties is not permitted.

Liability and warranty

In addition to Section 1., the following regulations apply to soft-
ware leasing:

The customer must inform SMENSO immediately of any de-
fects in the contractual performance. The regulations on error
messages according to Clause V1.4 apply accordingly. Insofar
as SMENSO is unable to provide a remedy as a result of the
omitted or delayed notification of defects, the customer has no
claims from liability for defects. If the notification of defects is
not made just in time, the customer is responsible for the de-
fect or is partly responsible for it. In this respect, the customer
must demonstrate that he is not responsible for the omitted or
delayed notification of defects.

The strict liability according to § 536a Abs.1, 1. alt. BGB due
to defects that already exist at the time of the conclusion of
the contract is excluded.

An only insignificant reduction of the suitability for contractual
use does not entitle the customer to claims for defects.

Term of contract

The software subscription contract can be terminated by ei-
ther party with a notice period of 3 months to the end of the
month. A minimum contract period of 24 months applies un-
less another minimum contract period has been expressly
agreed upon.

A partial termination of uniformly agreed licenses, especially
Named User licenses, is excluded. An exception applies if a
minimum number of licenses has been expressly agreed
upon, which will not be undercut by the partial termination.
For such a partial termination, the period and minimum con-
tract term according to section 4.1 shall apply accordingly.
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The right to extraordinary termination for good cause remains
unaffected.

After termination of the contract, the customer will no longer
use the contractual software and will delete it, which must be
proven by the customer upon request by SMENSO.

Other services

Services

SMENSO offers consulting, support services and training for
the conception, adaptation and operation of software, hard-
ware (especially sizing) and the customer's own IT infrastruc-
ture as well as customizing, installation and programming
services and system support

The exact content and scope is determined by the service
ordered by the customer and confirmed by SMENSO.

Cooperation

The customer determines the task and gives SMENSO all
reasonable, necessary and appropriate instructions for the
provision of the services owed. The customer will provide
SMENSO with the necessary information and devices (hard-
ware and software, network capacity and lines, telecommu-
nications equipment) in accordance with the information pro-
vided by SMENSO.

In the case of training courses, the customer shall provide
premises and technical equipment in consultation with
SMENSO. The customer may only cancel an agreed training
date for good cause. In the event of justified dissatisfaction
on the part of the customer, SMENSO has the possibility of
remedying this by repeating the training.

Software maintenance and support

Services

Software maintenance and servicing only relates to the con-
tractual software provided by SMENSO in accordance with
the licence calculation and requires - except in the case of
software subscription - the separate commissioning of the
customer against additional remuneration. The annual remu-
neration is determined in an individual contract and is calcu-
lated in principle as a percentage of the licence purchase
price agreed in the licence calculation as well as - if individual
software is to be maintained - the development costs invoiced
for its creation (without consultancy costs).

The services include the periodic provision of the respective
new versions of the standard software modules contained in
the contract software (hereinafter referred to as "Updates"),
the telephone customer hotline and the helpdesk system.
Any maintenance and support services going beyond this will
only be carried out according to a separate order and will be
invoiced according to the time spent on the basis of the
SMENSO price list valid at the time of the order.

The maintenance readiness is limited to working days (Mon-
day to Friday except public holidays in Baden-Wirttemberg
and 24 and 31 December) between 8:00 and 17:00 (CET).
Any readiness for maintenance beyond this time requires a
special agreement. If SMENSO enters into a service level
agreement with the customer or concludes a separate
maintenance contract, the maintenance readiness times and
any agreed response times shall be determined with priority.
The object of the maintenance and care is only the support
in troubleshooting and error correction, and this only with re-
gard to software errors, but not to application errors. The
maintenance and service does not extend to problems
caused by third-party software or by errors or disadvanta-
geous settings in the hardware.
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SMENSO support does not include services on site at the
customer's premises. The customer agrees to the installation
of remote access to his IT infrastructure and in particular cre-
ates the technical prerequisites required by the customer ac-
cording to instructions from SMENSO, so that SMENSO can
access the system subject to the support for error diagnosis
and correction via RDP (with or without VPN), VNC, SSH or
TeamViewer. Furthermore, the customer must cooperate to
a reasonable extent in the remote diagnosis.

SMENSO may engage third parties as vicarious agents for
the provision of maintenance and care services.

Updates

SMENSO shall inform the customer as soon as SMENSO
has published an update with regard to the contractual soft-
ware. SMENSO will send updates to the customer electroni-
cally. A physical data carrier and the installation at the cus-
tomer's premises are not owed.

The updates may contain additional functionalities, but the
customer is not entitled to the realization of certain function-
alities within the updates. In this respect, SMENSO alone de-
cides on the type, scope and frequency of updates to the
SMENSO software.

If the customer (if applicable by a third party) does not install
a provided update within 1 month or commissions SMENSO
with the installation, the customer shall immediately inform
SMENSO in writing. SMENSO may refuse future mainte-
nance services which relate to an outdated software version.

First Level Support

In the absence of an agreement to the contrary, first level
support is provided by the customer himself, so that only
technically more complex questions from the 2nd and 3rd
level are reported to SMENSO Support.

The forwarding may only be carried out by first level support.
The relevant employees of the customer must have IT
knowledge and training and must be named to SMENSO in
advance. SMENSO is not obliged to communicate with other
employees of the customer regarding support cases.

Issue handling

SMENSO supports the customer by providing telephone ad-
vice on troubleshooting, removal and circumvention of the
contractual software. The customer can report malfunctions,
errors and damage by e-mail, telephone or via the helpdesk
system. The error message and description must be made in
such a way that the error is comprehensible and reproducible
for SMENSO. In addition, the report must describe the error
symptoms in sufficient detail to enable SMENSO to support
the customer in the targeted elimination of the error. Ideally,
the message should provide SMENSO with demo data on the
error that has occurred, from which the error can be traced.
Serious errors must be reported by the customer not (only)
by telephone, but in writing on the helpdesk system provided
by SMENSO. If the error also affects access to the helpdesk
system, the notification can initially be made in another way,
but must be made in writing at the latest when access to the
helpdesk system is restored.

Unless otherwise agreed, SMENSO will provide the cus-
tomer with a customer hotline on working days (see VI.1.3)
between 8:00 and 17:00 (CET). SMENSO does not guaran-
tee immediate handling of the call, but may call back within a
reasonable time.

The customer has to report errors online via the helpdesk
system. SMENSO will process the error reports within a rea-
sonable time and inform the customer of the processing.
SMENSO may classify error messages according to im-
portance and urgency and give them priority.
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In addition to the maintenance fee, SMENSO is entitled to
charge for additional services on a time and material basis if
- the reported error is due to an incorrect operation by the
customer, but not to a software error covered by the scope of
maintenance, or

- the reported error was due to a faulty or inadequate IT in-
frastructure at the customer's premises and SMENSO
thereby incurs additional expenditure in providing the con-
tractual maintenance and servicing services.

Contract period

In the case of maintenance of standard software, the term of
the contract begins with the handover to the customer. In the
case of individual software with the acceptance of the con-
tract software by the customer, otherwise with the placing of
the order and readiness for maintenance.

Unless the parties have agreed on a separate term or notice
period, the maintenance and service contract can be termi-
nated for the first time at the end of 2 years with a notice
period of three months. If the contract is not terminated - or
not terminated in due time - the contractual relationship shall
be automatically extended by one year in each case without
the parties having to make a separate declaration to this ef-
fect. The contractual relationship can also be terminated in
this subsequent term with a notice period of three months to
the end of the term.

The right to extraordinary termination for good cause remains
unaffected.

Final provisions

After conclusion of the contract, SMENSO may publicly name
the customer as a reference.

The entire business relationship between SMENSO and the
customer shall be governed by the law of the Federal Repub-
lic of Germany, excluding the UN Convention on Contracts
for the International Sale of Goods and the provisions of in-
ternational private law.

If the customer is a merchant, a legal entity under public law
or a special fund under public law, the registered office of
SMENSO shall be the exclusive place of jurisdiction for all
disputes arising from and in connection with the contractual
services. In the event of legal disputes, SMENSO may op-
tionally choose the general place of jurisdiction of the cus-
tomer.

The conclusion of the contract as well as amendments and
supplements to the contract between SMENSO and the cus-
tomer as well as all declarations of intent relevant to the con-
tract and declarations concerning the exercise of rights to
structure the contract, in particular terminations, reminders or
setting of deadlines must be in writing in order to be valid. An
exchange of letters and transmission by fax shall also be suf-
ficient to comply with the written form. However, § 127 (2)
and (3) of the German Civil Code (BGB) shall not apply in all
other respects.

If SMENSO intends to amend these terms and conditions
within the framework of continuing obligations, the customer
will be notified in writing of the amendments at least four
weeks before they take effect. If and insofar as the customer
objects to the changes, the previous provisions shall continue
to apply. If no objection is made within four weeks of receipt
of the notification of change, the changes shall become valid,
provided that SMENSO has expressly pointed out the right of
objection, the deadline and the legal consequences in the
event of no objection in the notification of change.

Should any of these provisions be ineffective, this shall not
affect the validity of the remaining provisions.

- End of the Terms and Conditions -
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